
 

 

IN THE HIGH COURT OF JUDICATURE OF ANDHRA PRADESH AT 
HYDERABAD 

 
W.P.NO. 1571/2006 

BETWEEN: 
 
Dhimsa and another       ...PETITIONERS 
 

AND 
Government of A.P. and others    ...RESPONDENTS 
 
COUNTER AFFIDAVIT FlLEDON BEHALF OF THE RESPONDENT NO. 7 

 
I., P. Vachaspathi, S/o. Late Sri P.V.H. Rao, aged 50 years, r/o. 

Visakhapatnam, Andhra Pradesh, having temporarily come down to Hyderabad, do 
hereby solemnly affirm and sincerely state on oath as follows: 
 
1.  l am the General Manager and the authorised signatory of the 7th respondent 
herein, as such I am well acquainted with the facts of the case and do hereby swear to 
the contents of this affidavit. 
 
2.  I have gone through the contents of the affidavit filed in support of the writ 
petition and deny all the allegations made therein, except to the extent of those 
averments, which are specifically admitted to hereunder.  I humbly submit that the 
affidavit does not disclose any case either on facts or on law and no case has been 
made out before this Honorable court. 
 
3.  Adverting to the averments made in paragraph No. 1 to 3 of the affidavit, filed 
in support of the writ petition, the said averments relate to the petitioners and the 
petitioners are put to strict proof of the same. 
 
4.  Adverting to the averments made in paragraph No. 4 of the affidavit, filed in 
support of the writ petition, the petitioner is put to strict proof of the allegations. I 
further submit that the peculiarity of bauxite is that because of its chemical 
composition, no vegetation will grow over the area in which the bauxite is present 
except for growth of Phoenix Acaculis (Amla). 
 
5.  Adverting to the averments made in paragraph No   5 of the affidavit, filed in 
support of the writ petition, the said allegations is incorrect and the petitioner is 
bringing in issues and facts which are not relevant in the present case.  The proposal 
of Nalco for lease over the Jerrella area has nothing to do with the present writ 
petition.  The area for which M/s. Nalco is trying to obtain lease is separate and 
distinct from the area in which 6th respondent will carry out the mining operation.  
The allegation that the government is utilising the 6th respondent in order to 
circumvent the decision of the Honourable Supreme Court of India and to entrust the 
land to 7th respondent is false.  The 6th respondent wished to exploit the bauxite 
reserves in these areas and requires a ready-made market for the bauxite. In these 
circumstances, the 7th respondent came up with a proposal to set up a refinery and a 
Smelter for manufacture of Alumina & Aluminium respectively outside the scheduled 
areas with a capital outlay of Rs.9000 Crores.  Accordingly, the 7th respondent and 

 

 

Government of A,.P. signed an MOU on 01.07.2005.  By this, the 6th respondent is 
assured of a committed long-term purchaser for its bauxite.  It would also be pertinent 
to mention here that the 6lh respondent is essentially in the business of mining and any 
bauxite extracted by it would have to be sold to one party or the other. 
 

By ensuring the establishment of a refinery and smelter within the State, it can 
be seen that the state would get an industrial investment of about Rs. 9000 crores 
apart from the consequential and attendant benefits of generation of employment for 
the locals and increased revenues for the state which can again be used for the benefit 
of the people. As per the MOD, the 7th respondent shall spend 0.5% of the revenue on 
social infrastructure like health, education, training and welfare of the tribals The 
petitioners are seeking to twist the facts and make out, as if the 6th respondent is a 
small time organization, which is being used as a devise to undertake activities which 
are prohibited. 
 
6.  Adverting to the averments made in paragraph No. 6 of the affidavit, filed in 
support of the writ petition, the said averments relate to the proposed mining activities 
of the 6th respondent. The petitioner is put to strict proof of the allegations made 
therein. However, the allegation that there would be large-scale disturbances of birds 
species and destruction of trees in the various areas is incorrect. The bauxite ore 
would be transported to the refinery by way of railway wagons and pipe conveyor or 
slurry pipeline. There is already an existing railway line and the bauxite ore would be 
transported on that existing railway line. Further, the petitioner is referring to the 
Jerrella mines which according to the petitioner is being given to Nalco. It is not clear 
as to how the details relating to the Jerrella mines are relevant for the present case. 
The Jerrella area mentioned by the petitioner is at a distance of 10 to 15 Kms from the 
Sapparla area. The allegation of the petitioner that there would be large-scale 
destruction of trees would not be correct. The forest department had conducted an 
enumeration of trees in the Araku area in 1998.   This enumeration would clearly 
show that the loss of trees would be to the extent of Rs. 23 lakhs at 1998 value. The 
activity of the seventh respondent would not. in any manner affect the forest area, 
inasmuch as, the land identified for the project of the seventh respondent is situated 
out side the forest lands. There are no water bodies in the proposed mining area and 
the claim of the petitioner that water bodies would be affected is incorrect. The 
allegation by the petitioner that various birds and animals in the area would be 
affected is misplaced. In any event, this issue would be gone into by the concerned 
official agencies before appropriate environmental clearances are given. 
 
7.  Adverting to the averments made in paragraph No. 7 of the affidavit, filed in 
support of the writ petition, this respondent is not aware whether the tribal advisory 
council was consulted before issue of G.O.Ms.No. 264 dated 7.8.1991.  However, it 
would be pertinent to mention that the Government of Andhra Pradesh had already 
issued G.O.Ms.No. 999 dated 25.10.1975 reserving the bauxite bearing areas in 
Visakhapatnam and East Godavari District in favour of public sector undertakings.  
Further, the Honourable Supreme Court of India, in its judgement reported in AIR 
1997 SC page 3297, in the case of Samatha Vs. State of A.P. had considered the issue 
of whether "person" as defined under Section 3(1) of the A.P. Scheduled Areas Land 
Transfer Regulation, would include both  natural persons as well as juristic persons 
and had held that Government would also be a person within the meaning of the Act 
and prohibited the transfer of land by the government to any other person. However, 



 

 

the Honourable Supreme Court of India had, in paragraph 117 of the judgement, held 
that transfer of government land in favour of its instrumentalities, in the eye of law, is 
not a transfer but one of entrustment of its properly for public purpose.  In view of 
this proposition of law laid down by the Honourable Supreme Court of India, the 
notification issued by the government under G.O.Ms.No. 264 dated 7.8.1991 is only a 
notification making explicit what is already implicit in the law. However, in view of 
the judgement of the Honourable Supreme Court of India, in the aforesaid case, the 
Government of Andhra Pradesh would be well within it's purview to transfer/entrust 
the land for mining purpose to the 6th respondent. The Honourable Supreme Court of 
India has, in its judgement, constructively approved the impugned G.O. and nothing 
survives in the present writ petition. 
 
8.  Adverting to the averments made in paragraph No. 8 of the affidavit, filed in 
support of the writ petition, the contention that consent of National Commission for 
Schedule Tribes has to be obtained under Article 338 of the Constitution of India is 
incorrect.  There is no such provision under Article 338 of the Constitution and the 
language of Article 338 cannot be stretched to require the Union or any state to obtain 
sanction of the National Commission for Schedule Tribes for establishment of any 
industry in the schedule areas. 
 
9.  Adverting to the averments made in paragraph No. 9 of the affidavit, filed in 
support of the writ petition, it is submitted that the said averments do not make out 
any case requiring the government to make any efforts as claimed by the petitioner. 
 
10.  Adverting to the averments made in paragraph No. 10 of the affidavit,  filed in 
support of the wit petition, the allegations relate to the 6th respondent and the 
petitioner is put to strict proof of the same.  The 7th respondent has always undertaken 
establishment of health delivery systems and educational institutions in and around 
the areas in which its units are located as a measure of corporate social responsibility. 
The establishment of the refinery and smelter by the 7th respondent in the state of A.P. 
and outside the schedule areas would result in a massive investment of Rs. 9000 
crores directly on the refinery and smelter. Once the unit is running, the availability of 
aluminium in large quantities would result in the establishment of downstream units. 
All these would clearly result in generation of large-scale employment both direct and 
indirect and increased revenues for the state. 
 

As submitted above, the 7th respondent unit would be set up outside the 
schedule areas and would in no manner affect any of the provisions of law which are 
being raised by the petitioner in the writ petition. The respondent herein has 
absolutely no role to play in the matter of mining nor does it propose to under take the 
same in any eventuality. The agreement entered into by the 6th Respondent with the 
7th Respondent does not provide for any such contingency. The 7th Respondent would 
only be buying the mineral excavated by 6th Respondent, for being utilized in the 
industry proposed to be set up by this respondent. However, in the eventuality of 6th 
Respondent requisitioning any infrastructure, 7th Respondent would be willing to 
supply infrastructure for consideration., subject to its resources and availability. The 
industrial practice all over the world is to site the smelters and refineries as close to 
the bauxite ore as possible. The establishment of the Alumina refinery by the 7th 
respondent is on this basis alone. 
 

 

 

In these circumstances, it is prayed that this Honourable court may be pleased to 
dismiss the writ petition with costs. 
 
Solemnly affirmed and signed  
On this the day of March, 2006 
 At Hyderabad before me: 
 

VERIFICATION 
 

I, I, P. Vachaspathi, S/o. Late Sri P.V.H. Rao, aged 50 years, r/o. 
Visakhapatnam, Andhra Pradesh, having temporarily come down to Hyderabad, do 
hereby declare that the facts stated above in paragraphs 1 to 6, 9 and 10 are true and 
correct to the best of my knowledge and the contents of the paragraphs No. 7 and 8 
are believed to be true and correct based on the legal advise of our counsel. Hence, 
verified on this the Day of February, 2006 at Hyderabad. 
 


